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A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on May 15, 
2008 has been entered. 

The following is a quotation of the first paragraph of 35 U.S.C. 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

Claims 1-4, 27-34, and 38-42 are rejected under 35 U.S.C. 112, first paragraph, 
as based on a disclosure which is not enabling. An emulsifier critical or essential to the 
practice of the invention, but not included in the claim(s) is not enabled by the 
disclosure. See In re Mayhew, 527 F.2d 1229, 188 USPQ 356 (CCPA 1976). The 
melting point appears to be dependent upon the use of an emulsifier but an emulsifier is 
not claimed. All of Applicant's examples depend on the use of an emulsifier wherein 
both the claimed firmness and melting point are dependent on the presence of an 
emulsifier. 

Claims 1-7 and 27-42 are rejected under 35 U.S.C. 112, first paragraph, as 
failing to comply with the enablement requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to enable one skilled in 
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the art to which it pertains, or with which it is most nearly connected, to make and/or use 
the invention. 

Applicant does not clearly teach or define whether the claimed temperatures are 
softening temperatures or melting temperatures, nor does Applicant distinguish between 
the two temperatures. 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-7 and 27-42 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Gupta et al (Lait (1993) 73, 381-388). 

Gupta et al disclose a cheese comprising the addition of whey protein 
concentrate and an emulsifier, wherein the emulsifier serves to improve the firmness 
(see entire document, especially Figure 1). It is further noted that the addition of whey 
protein concentrate to cheese serves to increase the whey in the casein-to-whey ratio. 

It would have been obvious to a person of ordinary skill in the art, at the time the 
invention was made, to adjust the whey to casein ratio as taught by Gupta et al and as 
is claimed because the manipulation of the casein to whey ratio is well-known in the art. 
In the absence of a showing to the contrary Applicant is using known components to 
obtain no more than expected results. 
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Claims 1-7 and 27-42 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Yee et al (US Patent No. 5750177) for the reasons set forth in rejecting the claims 
in the last office action. 

Yee et al disclose a cheese containing added whey having a melting temperature 
of less than 200°F (see entire document, especially claims 10 and 12). Although not the 
preferred embodiment, Yee discloses emulsifying agents (see column 4, lines 46-51 
and column 7, lines 16-26). 

The claims differ as to the specific ratio of casein to whey. 

Yee et al also teach the adjustment of the casein to whey ratio and specifically 
teach a ratio of at least 1 :4 (whey to casein). 

It would have been obvious to a person of ordinary skill in the art, at the time the 
invention was made, to adjust the whey to casein ratio as taught by Yee et al and as is 
claimed because the manipulation of the casein to whey ratio is well-known in the art. 
In the absence of a showing to the contrary Applicant is using known components to 
obtain no more than expected results. 

Yee et al clearly teach the adjustment of the whey to casein ratio (including 1:16, 
1 :8, and 1 :4) and Yee et al specifically teaches making a cheese with a higher level of 
whey proteins than in conventional cheese (see column 5, lines 14-45). 

Applicant's arguments filed May 15, 2008 have been fully considered but they are 
not persuasive. 
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Applicant argues that Yee et al do not teach the claimed whey to casein ratio and 
that the claimed ratios provide for unexpected results. 

The rejection is applied under 35 U.S.C. 103(a). As stated above, the claims 
differ from Yee et al as to the specific ratio of casein to whey. Yee et al teach the 
adjustment of whey to casein ratio and a cheese with a higher level of whey proteins 
than in conventional cheese. In response to applicant's argument that there is no 
suggestion to modify the references, the examiner recognizes that obviousness can 
only be established by combining or modifying the teachings of the prior art to produce 
the claimed invention where there is some teaching, suggestion, or motivation to do so 
found either in the references themselves or in the knowledge generally available to one 
of ordinary skill in the art. In this case, Yee et al teach a modification of the protein 
ratios. In the absence of a showing of unexpected results, applicant is using known 
components to obtain no more than expected results. 

The declaration under 37 CFR 1.132 filed May 15, 2008 is insufficient to 
overcome the rejection of claims 1-7 and 27-42 based upon Yee et al as set forth in the 
last Office action for the following reasons. 

The showing does not appear to be commensurate in scope with the broadest 
claim (i.e. claim 1). Section 12 of the declaration refers to the melting points for the 
claimed cheese at a casein-to-whey ratio of 3:1 yet does not explain from where these 
melting points are obtained. It appears that melting points from the specification include 
the presence of an emulsifier yet claim 1 does not require the presence of an emulsifier. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Leslie Wong whose telephone number is 571-272-141 1 . 
The examiner can normally be reached on Tuesday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Leslie Wong/ 

Primary Examiner, Art Unit 1794 
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